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FI NAL DECI SION AND ORDER

Before me for reviewis the Decision and Order (D. and 0.)
of Adm nistrative Law Judge R S. Heyer, issued on Novenber 14,
1989, in this case which arises under the Job Training
Partnership Act (JTPA), 29 U S.C s&§ 1501-1781 (1982), and
regul ations promul gated thereunder. See 20 CF. R Parts 626-684
(1989).

After a de novo hearing, the ALJ concluded that Conplainant
(also referred to herein as the State), through a subgrant to the
University of New Mexico (UNM, msspent $600,000 of Title Il-A
JTPA funds, and that the entire expenditure nmust be disall owed.

On review, the State urges remand of the case for an additional
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hearing to permit an apportionment of the se0000in issue. VY
The State al so contends that the ALI's findings that expenditures
were not properly allocated to training, and that the procurenent
of the conputer systens in issue was inproper, should be
reversed. Upon thorough review of the record, | conclude that
$600,000 of Title I11-A JTPA funds were m sspent by the State and
that the entire expenditure nust be disallowed.

| NTRODUCTI ON

The purpose of the Job Training Partnership Act is to
establish programs to prepare youth and unskilled adults for
entry into the labor force and to afford job training to
econom cal Iy di sadvantaged individuals facing serious barriers to
enpl oyment, Wwho are in special need of such training to obtain
productive enployment. 29 u.s.c.§ 1501. JTPA is funded by
federal appropriations to the Departnment of Labor (DCL) which
makes grants to the states which create and inplenent JTPA
prograns in conformty wth applicable standards.

Title Il of JTPA authorizes the expenditure of JTPA funds by
the states for training services for "economically di sadvantaged"
individuals, and Title Il1-A specifically provides for the use of
funds for training services for econom cally disadvantaged

"adults” and "youth." The subgrant of funds fromthe State to

V The State's request for apportionnent is argued for the first
time on review before ne. Below, the State contended that it and
unM had conplied with apBIicabIe law and that all of the
questioned costs should be allowed. Menorandum Brief of the
State of New Mexico, filed Septenber 15, 1989, at 19-20.
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UNM in the present case used JTPA |II-A funds; accordingly, the
individuals required to be targeted and served under the subgrant
are JTPA II1-A eligible participants. The precise "adults" and
vyouth" who are JTPA II-A eligible individuals are defined by
the eligibility criteria set out at 29 U S.C. § 1603. JTPA
regul ations require the states to keep adequate records of
each participant's enrollnment in a JTPA programin order to
denonstrate conpliance with the relevant eligibility criteria.
see 29 CF. R § 629.35(c).

Although it is the states which establish, inplenment and
monitor their own JTPA prograns free of direct federal control
JTPA nevert hel ess provides for accountability by the states to
the federal government for the m sexpenditure of JTPA funds.

JTPA program costs resultingfromviolations of, or nonconpliance
with, federal, state or local |laws are not allowable and
constitute m sexpended funds. see 20 CF. R § 629.37(c)(l).

Thus, for exanple, the violation of,JTPA regul ations governing
the expenditure of funds for training or for procurement woul d
constitute a basis for disallowance of JTPA funds so expended.

FACTUAL BACKGROUND

1. The Degem Proposal

In the latter part of 1983, Degem Systens, Ltd. (Degem, an
Israeli firm specializing in conputer |earning technol ogy,
contacted the Governor of New Mexico concerning a proposal by
Degem to create a pilot denmonstration project in the State.

Gant Oficer's Exhibits (GO Ex.), pp. 190-191. The initia
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proposal (inter alia) contenpl ated a denonstration project
i nvol ving conput er-aided instruction for schools which would
become a showcase for the devel opnent, manufacturing and
pronmotion of new conputer technologies for all of the United
States. 1Id. Degem projected that up to 4,300 direct new jobs
woul d be provided in the State as well as 6,800 additiona
indirect jobs with subcontractors. Id. As of the date of this
contact with the Governor, individuals on the State's Private
Industry Council (PIC) ¥ already had been approached and had
purportedly expressed great interest in the project. Id. Degem
accordingly stated its hope that 10-15% of the State's total stea
budget of $12 nillion could be dedicated to the project. Id. In
January 1984 state officials visited Degemin Israel and observed
the conputer-aided instruction systems in operation. See OG
I nvestigative Menorandum (O G Memo), p. 2, GO Ex., pp. 90, 91.

Degem | ater contacted the Dean of the College of Education
of the University of New Mexico to propose a cooperative venture
bet ween Degem and UNM whereby UNM (Lnter alia) would evaluate
and research the Computer-Aided Instruction (CAl) systems Degem

¥ The Private Industry Council is established for each state
under Section 102 of JTPA, 29 U.S.C § 1512. Its menbership

I s composed of representatives from the private sector, who
constitute a majority, as well as representatives from organi zed
| abor, educational agencies and public enploynent. The function
of the PIC is to provide policy guidance and oversight with
respect to job training plans, in partnership with government
representatives. See 29 U S.C. § 1513; see also 20 CF. R

§ 628.2. In particular, the PIC is authorized to select grant
recipients and entities to admnister a job training plan.

29 U.S.C § 1513(b)(I)(B)
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had devel oped, woul d devel op new software and courseware for such
systens, would train teachers on use of the systens and woul d
provi de other forns of pronotion and support to make the New
Mexi can nodel a national showase. GO Ex., pp. 193-195. unMm
pronmptly replied that it was highly capable of being aproductive
partner wth Degem and UNM nade specific proposals for setting up
adenmonstration project . G.O.Ex., pp. 197-202.

Degem then confirned with the Governor its proposal for a
pi | ot denonstration project in cooperation with UNM G O Ex.,
pp- 107-108, and repeated its firmintention to establish a
manuf acturing plant and a research and devel opment facility in
the state of New Mexico. Id. On June 24, 1984, the Covernor
visited Israel on a trade mssion to see the Degem CAI system
OG Menmo, p. 2

The precise manner in which JTPA Title I1-A regular funds
were authorized to fund the project is not clear on the record.
However, as early as May 1984, the Director of the Training
Division of the Enployment Security Departnent (ESD) (now, the
New Mexico Departnment of Labor) raised potential problenms wth
JTPA funding of the Degem project with the Secretary of ESD. See
GO Ex., pp. 210-211. Furthernore, wearly in 1984 the Secretary
of ESD unofficially requested the opinion of ESD Legal Counsel
concerning the legality of using JTPA funds to acquire CAI
systems. Statenent of Richard Baungartner (Baungartner Stnt.),
GO Ex., pp. 216-220. Counsel advised the Secretary of ESD that

such an acquisition would be illegal under JTPA and rel evant
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state procurement laws. Id. The Secretary of ESD purportedly
agreed. Id. Sonetine later, counsel inquired about the Degem
project's status, and was informed that agreenment between Degem
and uNnM had been reached for a joint denonstration devel opnent
programin the State. Id. Counsel approved the final Subgrant
dated Septenber 13, 1984, between ESD and UNM ("Agreenent for
Purchase of Equi pment for CcAI Prograns"”). He stated that he did
not realize that the agreement involved Degem or the acquisition
of cAI systens. Id. Counsel believed that he signed off on the
document wi thout actually inspecting it and stated that if he had
anal yzed and understood it, he would not have approved it. zd.

asto formulation of the terms of the subgrant, by June
1984, Degem and UNM had prepared a cooperative, prelimnary
agreement and signed a letter of intent with the Governor. ESD
Ex., Tab. 4. The letter of intent restated Degem's intent to
base its cAT efforts in the State, initially in marketing, and
later in a manufacturing plant to serve as the sole production
facility in the United States for all lines of Degem activity,
including expansion to Asia and Latin Anerica as well. Id.
Degem antici pated sales of $500 million within 5-6 years. 1d.

In the final Degem UNM agreenent, dated Septenber 7, 1984,
ESD ex., Tab 12, UNM agreed to establish a Center for Applied
Technol ogies in Learning (CATL) to acconplish evaluation of the
project, denonstration and research and devel opnment. CATL was to
be funded on a 50-50 basis between UNM and Degem in the anount
of $125,000 each per year. UNM agreed to |ease from Degem 5
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stationary systems and 1 nobile unit, for $420,000 per year. UNM
woul d acquire title to the systems if it nmade all |ease paynents
over three years. ¥ 1d. at Exhibit F;, Letter of Septenber 7,
1984, from Degemto UNM re Irrevocable Option and Undertakings
Regar di ng Degem-UNM's Agreenent, ESD Ex., Tab. 12.
2, The UNM Subarant

The Degem UNM agreenent was incorporated into the initia
subgrant fromthe State Enploynent Security Departnent to UNM
EsD Ex., Tab 1, § 18. The Subgrant, dated Septenber 13, 1984
granted to UNM regular Title Il-A JTPA funds of $300,000 for the
first year of an intended three-year programin order to purchase
equi pment.  The Subgrant agreement, entitled "Agreenent for
Purchase of Equi pnent for CAI Programs," provided that UNM
through CATL, would locate 3 stationary CAI systems and 1 nobile
unit at various sites in the State and facilitate the
demonstration of these systems, provide for teacher training and
eval uate the program The subgrant did not identify the content
of training to be provided, did not nention training of JTPA IIl-A
eligibles and did not provide goals or evaluation criteria for
training of any kind. The Subgrant charged the entire $300,000

to the training category, specifying in the Budget Infornation

¥ |t appears that a total of 3 stationary systems at an annual

| ease cost of $60,000 apiece (total $180,000), and 1 nobile unit
at $120,000, were ultimately installed. Hearing Transcript
(H.T.? at 49-50. Thus, the total |ease cost was $300, 000 per
year for a 3-year period. Degem UNM Agreenent, Exhibit F, ESD
Ex., Tab. 12. This is the amunt that was funded per year wth
JTPA I 1 - A funds.
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Summary Backup that this amount represented the cost of
nonexpendabl e equi pnent, specifically, the |easel/purchase of 3
stationary cAI systens and 1 nobile unit. The CAI equi pment was
pur chased sol e-source through Degem and no conpetitive bidding or
cost conparisons were perforned. Y see ESD Ex., Tabs 5, 6
Testimony of Dr. Blackwell, H.T. at 96, 107; Mnitor's Report of
March 6, 1985, ESD Ex., Tab 29; State Auditor's Wrkpapers (SAW,
p. 245.

Problens with the initial Subgrant quickly surfaced. In
Sept enber 1984, an ESD Bureau Chief notified the ESD Trai ning
Di vision Director of the subgrant's non-conpliance with United
States O fice of Managenent and Budget (OMB) Circular A-102 in
sol e-sourcing the purchase of conputer equipnment. SAW p. 146.
In Decenber 1984, the Financial Auditor reported to the
supervi sor of the ESD Financial Minagement Bureau that the
$300, 000 | ease charge was unreasonable, and chall enged the
subgrant for its failure to identify the nunber of JTPA
participants to be served and to target groups in the JTPA state
plan as slated for training. SAW p. 151.

The Enpl oyment Services Division, a conponent of the
Enpl oyment Security Departnent, is the |argest and usual service

provider for JTPA subgrants, H T. 156, 165, 175, and its

Y After the subgrant was signed, a cost conparison of Digital
conput er equi pnent, the sane conputers that Degem provided (with
some unspecified nodifications), showed that unmodified equipnent
from Digital would have cost $475,000, conpared to $900, 000 from
Degem  Mondragon Deposition at 28
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enpl oyees regularly nmonitor the subgrants, see Mondragon Dep. at
27, and provide training services through the Training D vision
for its own enployees inplenenting JTPA progranms. The Director
of the Training Division testified that the problens that arose
were based in the "lack of understandi ng of averyconplex act
(JTPA) by people [UNM who do not traditionally involve
t hemsel ves in running that kind of a project.®™ HT. at 166.

Throughout the two-year |life of the subgrant UNM fail ed
to keep adequate records of JTPA participants served. Dr.
Bl ackwel |, the UNM official responsible for the subgrant as its
principal investigator, HT. at 37, did not understand until |ong
after the program was underway what was neant by a JTPA eligible
participant. HT. at 47. Not until Septenmber 1985, a full year
into the subgrant, were UNM staff responsible for recordkeeping
given any formal training about the JTPA-2 fornms that were
required to be kept. ¥ JTPA Wor kshop, Septenber 12, 1985, ESD
Ex., Tab 43; HT. at 158-161. Prior to that time virtually no
records were kept. See ESD Ex., Tabs 27, 30.

A significant factor in the problemwas UNM's
m sunderstanding of its own role in keeping required records.

see ESD Ex., Tabs 45, 46. Procedures finalizing the

¥ The JTPA-1 Formis an eligibility participation form which, on
the basis of the individual's financial status and ot her
criteria, certifies eligibility under a ﬁarticular title of JTpa,
such as Il1-A.  The JTPA-2 Form enrolls the JTPA eligible
participant in a particular training program such as a Title
Il-A program under a Title Il-A funded subgrant. See generally
Mondragon Deposition at 8-15
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recor dkeepi ng requirements were not put in place until well into
the second year of the program  See Menorandum of
Decenber 19, 1985, ESD Ex., Tab 57. As of February 1986, when
the state auditors exam ned the project, information as to
enrol lees still was not being properly recorded, GO Ex., pp
294-295; Testimony of Dr. Blackwell, HT. at 55-56, and only 39
JrpA applications had been received. State Auditor's Report of
March 27, 1986, p. 4, ESD Ex., Tab 60.

The Secretary of ESD conceded on several occasions that the
count of JTPA eligibles served was not properly maintained and
woul d have to be reconstructed, ESD Ex., Tabs 64, 77, 81, because
the required JTPA forns on participants served were never
compl eted.  The nunber of JTPA I1-A eligibles served in the tw
years of the subgrant was reconstructed after the subgrant was
termnated by identifying JTPA II-A eligibles from records of
their eligibility in other subgrants. HT. at 180-181. By this
method it was determned after-the-fact that a total of 382 JTPA
|1-A eligibles were served on at |east one occasion over a two-
year period -- 144 in the first year and 238 in the second year
State of New Mexico's Response to JTPA Gant Oficer's Initial
Determnation (State's Response), June 3, 1987. GO Ex., pp.
37-51. ¥ By contrast, in the beginning of the second year of
the subgrant, on COctober 4, 1985, the total of all students then
being served was 1,775. SAW p. 176.

¥ Virtually the same nunbers appear in the earlier Governor's
Audit Resol'ution Report of March 31, 1987. GO Ex., pp. 69-88
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Once the cAI systens were installed at various educationa
sites, training in arithnetic, English and typing was made
available to UNM students at the respective sites and often to
the general public. Each system consisted of a central conputer
unit for the instructor's use and 30 satellite conputer termnals
for direct use of the participants. H T. at 38-40; 113. The
courseware was able to assess initial skill or achievement |eve
of participants, provide drill and practice programs tailored to
the participant's level, and provide continuous feedback to the
participants on their achievement. HT. at 110-152. Al though
the conputers were capable of printing records of participant
achi evement on an ongoing basis, the records were not regularly
printed or preserved. H T. at 136-137. Later studies were
presented to show that the progress of the students was enhanced
significantly by the use of the systens. Affidavit of Jack
Gttinger with Exhibits

The Mnitor's Report of March 6, 1985, raised serious
concerns about the subgrant. ESD Ex., Tab 29. The nonitor found
that the sole-sourcing of the Digital-manufactured conputer
systens from Degem conflicted with UNM's internal Purchasing
Policies which required conpetitive bidding and special approval.
Id. at pp. 2-3. Further, the nonitor found that conpetitive
bi dding was required under the state Public Purchases Act at 13-
1-1 through 13-1-27, and under federal law. see OMB Circulars A-
87 and A-102 as incorporated into the State JTPA Financia

Managenent Information System CGuide. 1d. at p.5.  The nonitor
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al so found that the |ease/purchase charges were unreasonable, and
that training nonies earmarked for JTPA Il-A eligible
participants were being inpermssibly used for research and

devel opment purposes and to purchase conputer equipnent. Id. He
concl uded that the sSubgrant coul d be an abuse of JTPA and its
regul ati ons and reconmended that his findings be referred to the
ESD Legal Departnent for appropriate conpliance action. 1Id. at

p. 6.

3. The Mbdification

After issuance of the March 1985 Mnitor's Report, ESD Lega
Counsel reviewed the initial Subgrant, GO Ex., pp. 216, 218,
and determined it to be a "legal nullity." State's Response
G QO Ex., pp. 35, 41. Because he found the Subgrant void whet her
considered as a purchase of equipnment or as a program for
delivery of training services, he prepared a nodification
document which allegedly nore correctly contained the origina
intent of the parties. GO Ex., pp. 216, 218. The resulting
Subgrant Modification was signed August 9, 1985. ESD Ex., Tab 2.

The Modification extended the second year of the contract,
provi ding additional funding of $300,000, and purported to
redefine the initial Subgrant's provisions. The agreenent's
title was changed to "Conmputer Assisted Instruction Service
Agreenent” and provided that UNM woul d provide CAI services to
200 JTPA eligible participants in the first year (retroactively)
and 300-500 such participants in the second year. The Addendum

to 1985-86 Scope of Work provided for CAI training courses in
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math, English, typing and other courseware for students, and
provi ded that JTPA eligible persons were guaranteed access to the
system Id. The Budget Information Summary Backup was changed
to provide $300,000 for training costs for the "Purchase of
Comput er Assisted Instruction services." Id. |Incorporation of
the Degem UNM agreenent was del eted. Id. The Mdification
thereafter allegedly was submtted to the Enployment Services
Division and UNM to establish an appended training plan to be
i mpl emented and nonitored in accordance with JTPA and applicable
recordkeeping requirements. This "critical part of the contract
performance™ was never done. Baungartner Stnt., GO Ex., p.
216, 218.

Al though under the Mdification JTPA eligible participants
were to be given priority on the systens, the actual events show
otherwise. No differentiation was nmade anong student users of
the cAI systens. H T. at 71-72 and 96-97; at 149; and at 182~
183. The courseware and software were the same for all student
users without differentiation as to JTPA eligibility. HT. at
149, 182. There was no systemto inform teachers which students
were JTPA eligibles, HT. at 181, and the identity of the JTPA
[1-A eligibles who actually used the systens was not even known
until after the subgrant was term nated when their names were
reconstructed from records kept on other grants. H T. at 180.

4, The Audits and Investigations

In Septenber 1985, the State auditors questioned all nonies

paid to UNM under the subgrant. GO Ex., pp. 297-301. A fornal
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state audit was conducted resulting in an Auditor's Report of
March 27, 1986, ESD Ex., Tab 60, which concluded that the
Subgrant's purpose was not to provide training for JTPA
participants, but to fund a for-profit research and devel opment
venture between Degem and UNM  To the extent that training was
provi ded, the report found that the subgrantee (UNM) provi ded
insufficient docunentation of services to JTPA participants. Id.
The report recommended that ESD recover all nonies paid UNM under
t he Subgrant. Id. ESD issued an Interim Mnitor's Report on
June 24, 1986, concluding that under the Subgrant, JTPA eligibles
were not being targeted to be served and that UNM's
organi zational structure was not adequate for admnistering a
JTPA program  ESD Ex., Tab 80. The report recommended that the
third year not be refunded. 1Id.

At the request of the state auditors, the poL O fice of
| nspector CGeneral (O GQ, investigated the Subgrant and issued an
I nvestigative Menorandum dated December 15, 1986. See GO Ex.,
pp. 89-301, 90-94. Largely because of the investigation, the
Dean of unM's Col | ege of Edué%ion did not seek funding of the
project for the third year. Id. at 94.

On March 20, 1987, the DOL Grant Oficer, citing the OG
investigation, issued an Initial Determnation disallowng al
$600,000 in JTPA funds subgranted to UNM. G.0. Ex., pp. 26-34.
The Grant Oficer found the costs allocated to the program
unreasonable, 20 CF.R § 629.37; OWB Circular A-87, and that the

pur pose of the subgrant award was not job training, but economc
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devel opnent. Id. at 30-31. Additionally, the Gant Oficer
found that the sol e-source procurenent of the CAI systens
violated both OMB Circular A-102, and UNM's internal policies,
and he found that the Mdification was an attenpt to avoid proper
procurenment procedure by transformng a |easel/purchase agreenent
into a JTPA Title Il training subgrant. Id. at 32-33.

On March 31, 1987, the Governor, under the signature of
counsel for the State in the present case, issued an Audit
Resolution Report. GO Ex., p. 69-88. Finding, on the basis of
reconstructed records, that 383 JTPA II1-A eligibles were served
at sone tine over the life of the subgrant, and that UNM
performed substantial training of these JTPA participants in an
anount constituting reasonable performance of the Subgrant, the
report concluded that the funding was lawful and that all suns
expended shoul d be allowed. 1Id.

On July 14, 1987, after receiving the State's Response, G O
Ex., pp. 35-68, the Gant Oficer issued the Final Determ nation,
G.0. Ex., pp. 8-25, disallowing the entire $600,000 expenditure.
The Grant Oficer concluded that the training costs were
unreasonable since it could not be concluded either that JTPA
eligibles were adequately served or that the nunber trained
reasonably approached the goals set in the Mdification to
receive training. 1d. at 17. The Gant Oficer also concluded
that the procurement was inproper because conpetitive bidding was

required, OMB Circular A-102, and because the sole-sourcing
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provi sions of 29 crRr. § 629.38(e)(2) and 29 U S.C. § 1551(d)(3)
were not conplied with., Id. at 20-21.
5. The a1J Decision

Following a State-requested hearing under JTPA Section
166 (a), concerning the sanctions (disallowance) inposed by the
Gant Oficer, the ALJ disallowed the entire $600, 000
expenditure. The ALJ found that costs were m sapplied under 20
C.F.R.§ 629.37(a) because they were not properly allocable to
the training program but constituted instead a general expense
required to carry out the overall responsibilities of the
CGovernor or the subrecipient (UNM. The ALJ found that 20 C F. R
§ 629.38(e)(2) ¥ was violated in that the Subgrant made no
provision tying payment of costs to whether participants
compl eted or were placed into jobs. The ALY found that no
conmpetitive bidding occurred, citing the provisions of OVB
Circular A-102, a sound practice calculated to assure proper
val ue received for funds expended. Finally, the ALJ concl uded
t hat because the State did not substantially conply with 29
U S. C § 1574(e)(2), it could not thereby escape liability for
nonconpliance by its subgrantee. The State excepted to the ALI's

decision and | granted review 29 U S.C § 1576(b).

¥ Athough the ALJ states that 629.38(b) clause (iii) was
violated, D. and 0. at 10, ¢ 2, it is clear that he is referring
to section 629.38(e)(2).
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DI SCUSSI ON
Trai ning
A valid JTPA training program funded with JTPA II-A funds,
pust necessarily be established for the purpose of training JTPA
lI-Aeligible participants. See 29 U S C § 1603. In the
present case the entire cost of the JTPA subgrant was charged to
and, followng the Mdification, purportedly expended for
training. The applicable regulations provide that, "[tjo be
al l owabl e, a cost nust be necessary and reasonable for proper
and efficient admnistration of the program... and not

be a general expense required to carry out the overall

responsibilities of the Governor or subrecipient." 20 CF. R

§ 629.37(a) (enphasis supplied). Further, "fclosts resulting

fromviolations of, or failure to conply with, Federal, State

or local laws and regulations are not allowable." 20 C.F.R
§ 629.37(c) (1) (enphasis supplied). Mreover, |anguage virtually
identical to regulatory section 629.37(a) is contained in OVB
Grcular A-87, Attachment A § C.1.a., GO Ex., p. 319, which,
in turn, was adopted by the State of New Mexico on Novenber 28,
1983. JTPA Financial Mnagenent |nformation System Guide, GO
Ex., pp. 98, 103.

| conclude, based on ny evaluation of facts in this case,
that JTPA I1-A funds should not have been charged for this
subgrant because the costs were not "necessary and reasonabl e"
for the admnistration of a JTPA training program but instead,

constituted a general expense required to carry out the overall
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responsibilities of the State and the subrecipient, the
University of New Mexico. 20 CF.R § 629.37(a). Fromthe
begi nning, the manifest purpose of the initial Subgrant was the
| ease/ purchase of 4 CAI systems for UNM which was an integra
part of a denonstration project for the research and devel opnent
of advanced learning technologies in the State of New Mexico
The State's interest was notivated significantly by the
anticipated manufacturing plant which Degem proposed to establish
and which would greatly enhance the econom c devel opnent of the
State. UNM, on the other hand, sought to acquire the systens,
and, equally inportant, to establish the ongoing facility (CATL)
for the research and devel opnent of advanced | earning
technol ogies. \Wile these may be |audable purposes, they are not
purposes for which JTPA funds nay be expended.

The training services contenplated in the initial Subgrant
were only an indirect consequence of the econom c devel opnent
objective. JTPA eligible individuals were never nentioned as
targets of any training, much [ess were JTPA II-A eligibles
considered. The conplete absence of any training plan in the
Subgrant further underscores the fundamental purpose of the
Subgrant to set up a CAI denonstration project as the first step
of a wider econom c developrment plan in the State, in which unM
woul d acquire cAI systenms and control the research and
devel opnent function.

As to actual performance of the Subgrant, UNM did not know

what a JTPA II-A eligible participant was until the second year
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of the subgrant and the teachers who ran the car program |ikew se
were uninformed. JTPA Il-A participants were only ultimately
identified by their enrollnent in other grants after the two-year
Subgrant terminated. ¥ Because JTPA eligibles were never
cont enpor aneously identified, there is no proof that they were
given any priority on the systems. Rather, all students, and
even the general public, were given access w thout
differentiation. Students who paid their own tuition received
the sane access as students whose UNM tuition was otherw se JTPA-
funded, but the training program charged JTPA II-A funds
additionally for these sane services.

The second-year post hoc Mdification did little, if
anything, to alter the purpose of the subgrant or the actual

performance of UNM under it. Recordkeeping renained wholly

& The subrecipient's failure to keep adequate records directly
violates 20 C.F.R § 629.35(c), which requires that

the Governor shall ensure that records shall be

mai ntai ned of each participant's enrollment in a JTPA
programin sufficient detail to denponstrate compliance
with the relevant elisibilitv criteria attending a
particular activity and'wth the restrictions on the
provision and duration of services and specific
activities authorized by the Act. [Enphasis added.]

The State acknow edged this failure, see pp. 9-10, supra; Reply
Brief of the State of New Mexico at 9, which | conclude was not
cured after-the-fact by the reconstructed records of JTPA II-A
eligible participants aIIegedby served. The recordkeeping
requirenents are designed to denonstrate JTPA conpliance on an
onﬁping basis and to assure that the programs are admnistered to
achieve the JTPA objectives, especially targeting and effective
training of individuals who need the program The attenpt to

| egitimze substantive program defects after-the-fact by

bel atedly creating required records defeats these purposes.




20
i nadequate to the end, thereby preventing the subrecipient from
targeting the very persons it was required to train. The fact
that some JTPA II-A eligibles were found to have had access to
some of the purchased equi pnent, cannot legitimze a program for
purposes of JTPA funding that failed to target JTPA eligible
participants for training and that was designed fundamentally for
econom ¢ devel opment purposes unrelated to the Job Training
Partnership Act.

Pr ocur ement

The JTPA regul ations governing procurenment require that
"reci pients and subrecipients shall admnister procurenent
systems that reflect applicable State and local |aw, rules and
regul ations as determned by the Governor." 20 C.F.R § 629. 34.
Further, "(cjosts resulting fromviolation of, or failure to
conmply with Federal, State, or local |laws and regulations are not
allowable." 20 CF.R § 629.37(c)(l) (enphasis added). The (New
Mexi co]l Public Purchases Act (PPA), Chapter 13, NVSA 1978 (1983
Repl . Pamph.), ¥ in general, requires that procurements in
excess of $5,000 and not otherw se exenpted from the PPA be
achieved by conpetitive bidding. See PPA Section 13-1-11.

OMB Circular A-102, governing procurenment standards, and

made applicable to New Mexico JTPA procurenment procedures in the

¥ The Publi ¢ Purchases Act was significantly amended and
recodified by the State Procurement Code, effective for contracts
entered into on or after Novenber 1, 1984. As the initia
Subgrant and the Degem UNM agreerment were signed prior to that

date, the PPA is applicable and all PPA references are to the
1983 Repl acenent Panphl et .
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JTPA Financi al Managenent Information System Guide, G O Ex., p.
98, 102, permts nonconpetitive negotiation in only alimted
nunber of circunstances, one of which is the availability of the
itemonly froma single source (the other circunmstances being
irrelevant to this case). Because OMB CGrcular A-102 was
officially adopted by the State, it reflects applicable State and
local law, rules and regulations as determned by the Governor,
for purposes of 20 CF.R § 629. 34.

If the above-cited procurenent |aws apply -- a conclusion
which the State resists -- they were clearly not conplied with
Conpetitive bidding did not take place nor did the State or UNM
denonstrate that the cAr systems manufactured by Digital were
available fromonly a single source, Degem \Watever
modi fication Degem nade to these conputers was not made clear
but no investigation of whether other conpetitors could provide
the sane equipment was performed. ¥

The record evidence shows that the Subgrant, even as
modi fied, contenplated in significant part the |ease/purchase of
the car systens from Degem The deletion in the Mdification of
q 18 of the initial Subgrant (which had adopted the Degem UNM
agreement) did not alter or repudiate the terns of the Degem UNM

agreement that if all |ease payments were made over three years,

1 The State's argunent that the cAI systens were "unique,"
without nore, falls far short of the showi ng needed to establish
that they were available only froma single source. No attenpt
was made to show that other sources could not provide exactly the
same equi pnent.




22
UMM would acquire title to the systems. \Wile the Mdification
specifically referred to training services, the objective of
procuring the caI systens by UNM renai ned.

The State argues that the purchase of materials, services or
real property is exenpt under the New Mexico Public Purchases Act
vhere the procurenent is "by a state agency or a local public
body from a state agency or |ocal public body" (unM). New Mexico
Brief-in-Chief at 25, citing PPA Section 13-1-24A. | disagree
that this exenption is applicable here. In the first place, the
purchase is, in significant part, one for "materials" (CAI
systems) between UNM and Degem and not for the purchase of such
property by the State from UNM UNM as a local public body, is
no-where excluded fromthe requirements of the PPA.  Further, the
Public Purchases Act should not be interpreted to permt the
interposition of UNMas a "local public body" to defeat the
applicability of State procurenment procedures where "materials"
are being procured froma third party vendor. | conclude that
the procurenment of the CAI systens by UNM from Degem was subject
to the provisions of the Public Purchases Act.

Further, the State has offered no reason for nonconpliance
wth OMB Grcular A-102, which also nandates conpetitive bidding.
As stated in the JTPA Financial Mnagenent Information System
Quide, GO Ex., pp. 98, 102, OMB Grcular A-102 applies in the
case of all JTPA prograns in New Mexico, except where
specifically excepted by the Governor. No such exception was

made on the record of this case. Additionally, it is clear from
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Attachment O, § 1 (Applicability) of the Grcular that it applies
to the procurenment of equipment. GO Ex., p. 320.

I find unpersuasive the State's argunents that paynents to
UNM under the subgrant were for training services UNMrendered to
the State and that UNM's procurenment nethods are irrelevant. As
stated above, the Public Purchases Act and OMB Circul ar A-102
applied to the procurenment by UNM of CAI systens from Degem as
contenpl ated by the subgrant and its Mdification. To the extent
that training services also were purchased by the state from UNM
under the subgrant, JTPA was violated. 29 U S C § 1551(d)(3).
The statute provides that "comercially available training
packages, including advanced |earning technology, my be
purchased for off-the-shelf prices and without requiring a

breakdown of the cost conponents of the package if such packages

are purchased competitively and i ncl ude perfornmance criteria."

(Enphasis supplied). See also 20 CF.R § 629.38(e). Neither of
these required conditions was net.
Sanctions

JTPA provides that "[e)very recipient shall repay to the
United States amounts found not to have been expended in
accordance with this chapter." 29 U S.C § 1574(d). &e¢ s o
20 CF.R § 629.44(a). | amrequired "to hold the Governor
responsi ble for all funds under the grant," 20 CF.R
§ 629.44(d)(l), and to "determne the liability of the Governor
for msexpenditures of grant funds in accordance with section

164(e) of the Act, including the requirement that the Governor
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shal | have taken pronpt and appropriate corrective actions for
m sexpenditures by a subrecipient."™ 20 C F.R § 629.44(d)(2).
Section 164(e)(2) provides:

In determning whether to inpose any sanction
aut horized by this section against a recipient for
violations by a subgrantee of such recipient under this
chapter or the regulations under this chapter, the
Secretary shall first determ ne whether such recipient
has adequately denonstrated that it has-

(A) established and adhered to an appropriate
system for the award and nonitoring of contracts with

subgrantees which contains acceptable standards for
ensuring accountability;

(B) entered into a witten contract with such
subgrantee which established clear goals and
obl igations in unambi guous termns:

(C acted with due diligence to nonitor the
i npl enentation of the subgrantee contract, including
t he carryin? out of the appropriate nonitoring

activities (including audits) at reasonable intervals:
and

(D) taken pronpt and appropriate corrective action
upon becom ng aware of any evidence of a violation of
this chapter or the regulations under this chapter by
such subgrant ee.

29 U S.C. § 1574(e)(2). | find that the State has not
dermonstrat ed adherence to subsections (A), (B) and (D). The
award of the subgrant to UNM whi ch derivatively approved the
Degen-UNM agreenent, inappropriately disregarded required
procurenment procedures. The State entered into a Subgrant with
UNM which had virtually no training goals or obligations and
authorized a Mdification which, in practice, effected little
change in UNM's admi nistration under the subgrant in providing

training to JTPA I1-A eligible participants. Al though the
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State's monitoring uncovered critical flaws in sol e-sourcing,
purchase costs and the absence of training for JTPA IIl-A
eligibles, the corrective action the State took was neither
prompt nor effective. Despite the State's having uncovered UNM's
failures in recordkeeping and in targeting JTPA participants for
training, the State did not effectively coordinate a solution
between ESD and UNM to correct either failure. For these
reasons, | conclude that the State has not denonstrated
substantial conpliance with the requirements of Section
164 (e) (2) (a), (B) and (D) and that the $600, 000 expenditure shal
be disallowed. 29 U S.C § 1574(e)(l) and (3).
Apportionnment

The State urges remand of this case for an additional
hearing for apportionment of the $600,000 in issue, rather than
total disallowance. As ground for remand, the State argues that
approximately $1.1 mllion in cash and "in-kind™ contri butions of
non- JTPA funding were used to carry out the total endeavor
involving UNM and Degem and that, even though non-JTPA eligible
partici pants used the cAI systems, the sharing of use should not

be objectionable. ¥ On remand the State would seek to show the

Wl find the State's contention that $1,109,000 of non-JTPA
funds and contributions were used "to carry out the total
endeavor” unavailing. State of New Mexico Brief-in-Chief at 20
In the first place, UNM's contribution of $360,000 for two CAI
systems it purchased from Degem after termnation of the subgrant
cannot be attributed to costs of this subgrant. Further, the
contributions of Degem and UNM in the anount of $425,6000 to CATL
are questionable since cari's function was primarily research and
devel opnent, and the anount of the CATL funding actually
earmarked and paid for the JTPA subgrant iS not specified. The

(continued...)
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ratio of non-JTPA users to JTPA IIl-A users, and, using the ratio
of non-JTPA funds to JTPA II-A funds, thereby present a basis for
apportionnent.

| do not find this case appropriate for apportionnent. The
failure of the State and UNM to follow JTPA training standards
both in the terns of the subgrant and in the performance
t hereunder, and their joint failure to follow acceptable
procurenent practices are thenselves sufficient and necessary
grounds for disallowance wthout apportionnent.

Further, the State has not been denied the opportunity to
present evidence on the issue of apportionment. At all tines
below the State elected to limt its argument to contending that
it conplied with applicable law and that all of the $600, 000
shoul d be allowed. Menorandum Brief of the State of New Mexico,
filed Septenmber 15, 1989. Had the State desired apportionnent,
it could have argued the issue in the alternative, and presented
appropriate evidence, both before the Gant Oficer and before
the aLy. The record reflects that all information the State

offered was received. HT. at 4-6, 191. The ALJ's gratuitous

Wy, ..continued) _

"in-kind" contributions in the anount of $364,000 of Degem are
overstated and inherently questionable. In this regard, the
State argues that Degem contributed $44,000 apiece for 6
stationary sites, but the subgrant and record evi dence show t hat
only3 stationary systems were used. Initial Subgrant of
Septenmber 13, 1984, ESD Ex., Tab 1; Testinony of Dr. Blackwell,
H.T. at 49-50. Further, the fact that Degem's contribution was
"in-kind," for purposes of transporting and hel ping set up the
systens, rather than in cash, gives rise to the inference that
the contributions are rrereIK illusory, and that Degem's services
are actually derived fromthe price of the subgrant.
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mention of apportionnent for the first tinme in his Decision and
Order should not and cannot serve as a basis to retry acase
which, 1 find, presents substantial, independent grounds for
total disallowance.
ORDER

Accordingly, | affirmthe ALI's decision that the State
m sexpended $600, 000 of JTPA I1-A funds under the subgrant to the
University of New Mexico, and that this expenditure nust be
disallowed in its entirety. The State of New Mexico is hereby
ordered to reinburse the Enploynment and Training Admnistration
$600, 000 from non- Federal funds.

SO ORDERED.

Washi ngton, D.C.
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